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al{ anfa g rs arr sri@ts 3ra #a & at a sq mer a qf zrnfenf fa
sag ·Tg el 3rf@rant at r@ta nr gateror 3ma wgd i aar er

..
Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the

one may be against such order, to the appropriate authority in the following way :

~ '{-1-<cb Ix 'cbT T'ffia=roT ~

Revision application to Government of India:

() #tu qr&a zrca 3rf@,fzr, 1994 #6t err raRt sag ·g rcii a a ii alra er st
'3""9"-tl"RT cf) ~~ 9-<"t);cb cf) 3faT@ grv sad4a arfh fra, la rar, fr iara, lea
fa, aft +ifsea, ta ta qa, ir rf, { f4cat : 110001 cpJ" c#!" fl~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following .case, governed by first
proviso to sub-section (1) of Section-35 ibid: ·

(ii) ~ 1=JICif c#!" mR a ura Rt stara fa#t qagrIr m 3=Rf cBlx'<Sll~ if m
fa8t usr tw osru i ra a ua g; sf i, a fa#t oar(I zn Tuer i are as fa#t
cfj Ial a fa#t osr j IX ~ ·m 1=JICif #t 4fan # hr g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
. ther factory or from one warehouse to another during the course of processing of the goods in a

' . use or in storage whether in a factory or in a warehouse. ·
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~ cB" isffITT" fcRfl- ~ m ~ "B Pllltffia 1=flc1 ~ m 1=flc1 a Raff sqztu zre ae
ml w snlzrca fR # ma#ita are faft zz urqr Raffa kt

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territqry outside
India of on excisable material used in the manufacture of the goods which are exported
to any country orterritory outside India. ..

In case of goods exported outside India export to Nepal or Bhuta~~- without payment of
dufy. .

~ '3c41<:i1 cBT Garza yea # gra # fu sit spt Rer t +{& a# ta arr?r
sit z r gi fur grR# srgr, sr4ha a rt ufa err mu u IT al f
3m<Ff (-;:f.2) 1998 mxr 109 err fga fag mg st ··

(c) Credit of any duty allowed to be utilized towards payment of excise d_uty on final·
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) a4hr sgra zyea (sr#ta) Rural, 2001 a fu e cB" 3R!1"@ Fc!Plfett:c ~ 00T ~-8 if
at ufeii #i, ha arr # uf arr hf fe#is fl na # faa-rrr gi sr@ta )
3reg t al-at tfii # arr fa am4a fa Gr7 a1Reg [sr# er arar z.qr gr fhf
cB" 3RrTTf tfRT 35-~ if frrt!"lNc'I" tB1" 4rar rqa rr €tr-6 rat #t 4R sft eh#t
a1Reg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing .payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@3mar a er ui vicara vs cra qt zn sq a @lat q1 2o0/-pt
~ cBT ~ 3Tix \i'f"ITT x-i&Prl-<cbl-J ~ cYITTsf ~~"ITT "ITT 1000/- cBT tB1""fl"~cf5l" ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more Q
than Rupees One Lac.

#tar zea, #tu Gqrzca ya tara r8tu nznf@raw # 4R 3rat
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) tu sqra zea 3r@fu, 1944 cf5l" tfRT 35-~/35-~ cB" 3R(T@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- ·

(cp) '3cfcif&i@a qR-uec; 2 (1) en aalg 37a # raarar at 3r8ta, 3rat a r v#tr zrca,
atu Gara gca vi ara 3rq#tr =znnf@au(frbz) at uf2a gila R)ear, 1sq«rare
r 2meT, sag1] a4d , 37al ,fer4IR,Garaldas004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of C:":rossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

· (3) zrf@ gr 3mara{ per om#gii at arr ±tr at r@ta a sitara fg tr al Tar
'344cfd ~ "fl" fcl?"m urn aifg g al a st'gg #ft ft @W -crcft. c!?r4 "fl" m cB' ~
zrenrfe;Re 39)1 mrznf@raur at ga r#la zntur st v or4a fa \i'ITT1f -g 1

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) .-llll!IC'ill ~~ 1970 ?:l"~ cBl"~-1 cB' ~ Rt.llNcf ~ 3fjf1R "'3c@"

3rda u corr#gr zrenfenf f0fr If@rant 3mer a r@t #t ya 4Ru .6.so h
cbl.-llll!IC'ill ~ RcBc WIT~~ I ..

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) <a it iif@er mai at Rziaor ah ar fuii cBl" 3?ht st en tia[fa fauua it
v#it zren, ah qr€ yeas vi tar3rfttr nrzn@rwar (ariffaf@j) fa, 1982 "tf frrl%c=r
t1

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982 .

. :

au v4tr ca, €tr surd ye vi a1a 34la mrnf@raw( fr),
,fer4latea afarj4Demand) vi is(Penalty) Cf)f 10% "wf "iJJmc!?BT
srfaf ?lreaiif, crf@raapf IJlm 1o #lsug !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

24aGalca3jharah siafa, fa@tr "afar a5ti(Duty Demanded)
a. (Section)~ 11D "EB"~ f.rmf«r-mm;
gs fer+re kn@z#fezstnft;
~ ~~f.:ttlm"EB"frn:rJ:r6"EB"~~ur-tr.

> uqfsr«if afttusqfarmslgear, er8er afrra kfg qarf aar fen +Tar
i.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 ·c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(cvi) amount determined under Section 11 D;
(cvii) amount of erroneous Cenvat Credit taken; .
(cviii) amount payable under Rule 6 of the Cenvat Credit Rules.

r err?rkwRrfr If@ravrks var ssfzea srrar zyeas ar au Raf@at atifagmg zyearsk 1o%
. gratru sit ssj#ad zvs faa tfaa 'ITT tl1lf~ "EB" 1 o% yrarualsrraft&I

! , ,,,,. ., ..

I • a"<'q, (!cl ,,~,~
-0, </3-s"" ...( ".rj~. n view of above, an appeal against this order shall lie before the Tri_bunal on payment of

1 rtl i~jG)0 \df he duty demanded where duty or duty and penalty are in dispute, or penalty, where
ic "' I' ,_,.'/J :I'+"' I . . d' t ·u

. 111;: ct:'.]en !!,••L· . one 1s 1n 1spu e.? »<° ".-. s, °s+ 3



4

F No.GAPPL/COM/STP/146/2023

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Karnavati Procon Limited, 55,

Victoriya Industrial Park, GIDC, Kathwada, Ahmedabad - 382 430

(hereinafter referred to as the "appellant") against Order in Original No.

16/CGST/Ahmd·South/AC/PMC/2022·23 dated 30.06.2022 [hereinafter

referred to as "impugned order?] passed by the Assistant Commissioner,

Division - V, CGST, Commissionerate : Ahmedabad South [hereinafter

referred to as "adjudicating authority].

2. Briefly stated, the facts of the case are that the appellant were holding

Service Tax Registration No. AADCK9857JSD001 and Central Excise

Registration No. AADCK9357JEM001. The appellant are engaged in providing

Erection, Commissioning and Installation Services, Supply of Tangible Goods

Services and GTA services under reverse charge. The appellant were also

engage in manufacture of Fabrication Structures of Chapter Heading No.

7.089090 of the First Schedule to the Central Excise Tariff Act, 1985. EA-2000

audit of the records of the appellant was carried out by the officers of Central

GST Audit Commissionerate, Ahmedabad in the course of which the following

Revenue Paras remained unsettled.

2.1 Revenue Para 1 : Short payment of service tax amounting to Rs.

15,91,792/- observed during reconciliation of the income shown in the financial

statements with the ST-3 returns filed by the appellant.

2.2 Revenue Para 3 : Non payment of service tax amounting to Rs. 1,55,436/

under reverse charge on the services provided by the Director to the Company.

2.3 The appellant were subsequently issued Show Cause Notice bearing No.

13/2020-21 dated 14.08.2020 from F.No.VI/01)-96/C-III/AP-19/2019-20

wherein it was proposed to'

0

0
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a) Demand and recover the service tax totally amounting to Rs. 17,47,228/

under the proviso to Section 73(1) of the Finance Act, 1994 along with

interest under Section 75 of the Finance Act, 1994.

b) Impose penalty under Section 78(1) of the Finance Act, 1994.

3. The SCN was adjudicated vide the impugned order wherein :

A) The demand of service tax amounting to Rs. 17,47,228/- was confirmed

along with interest.

B) Penalty amounting to Rs. 17,47,228/- was imposed under Section 78 of

the Finance Act, 1994.

0 4. Being aggrieved with the impugned order passed by the adjudicating

0

authority, the appellant have preferred the present appeal on various grounds.

On scrutiny of the appeal papers filed by the appellant on 06.10.2022, it was

noticed that they had submitted Form DRC-03 showing payment of Rs.

1,31,042/- towards pre-deposit in terms of Section 35F of the Central Excise

Act, 1944.

5. Board had, consequent to the rollout of the Integrated CBIC-GST Portal;

vide Circular No.1070/3/2019-CX dated 24.06.2019, directed that from 1st July,

2019 onwards, a new revised procedure has to be followed by the taxpayers for

making arrears of Central Excise & Service Tax· payments through portal

"CBIC ICEGATE) E-payment". Subsequently, the CBIC issued Instruction

dated 28.10.2022, from F.No.CBIC-240137/14/2022-Service Tax Section-CBEC

wherein it was instructed that the payments made through DRC-03 under

CGST regime is not a valid mode of payment for making pre-deposits under

Section 35F of the CEA 1944 and Section 83 of the Finance Act, 1994.

6. In terms of Section 35F of the Central Excise Act, 1944, an appeal shall

not be entertained unless the appellant deposits 7.5% of the duty in case where

duty and penalty are in dispute or 7.5% of penalty where such penalty is in

dispute. Relevant legal provisions are reproduced below:-

"SECTION 35F: Deposit of certain percentage of duty demanded or penalty
imposed before filing appeal. -The Tribunal or the Commissioner (Appeals),
as the case may be, shall not entertain any appeal
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(i) under sub-section (1) of section 35, unless the appellant has deposited seven
and a half per cent. of the duty, in case where duty or duty and penalty are in
dispute; or penalty, where such penalty is in dispute, in pursuance of a decision
or an order passed by an officer of Central Excise lower in rank than the
[Principal Commissioner of Central Excise or Commissioner of Central
Excise];"

6.1 The appellant was, therefore, requested vide letter F.No.

GAPPL/COM/STPI146/2023 dated 10.01.2023 to make the predeposit in terms

of Board's Circular No.1070/3/2019-CX dated 24.06.2019 and submit the

document evidencing payment within 10 days of the receipt ofthis letter. They

were also informed that failure to submit proof of pre-deposit would result in

dismissal of the appeal for noncompliance in terms of Section 35F of the

Central Excise Act, 1944. However, the appellant have neither responded to

the said communication nor have they submitted evidence of pre-deposit in

terms of Board's Circular No.1070/3/2019-CX dated 24.06.2019.

7. It is observed that though sufficient time was granted to the appellant

to make the payment of predeposit in terms of Circular No.1070/3/2019-CX

dated 24.06.2019, they have failed to furnish proof of revised payment of pre·

deposit of 7.5% of the duty made.

7.1 It is also pertinent to note that the Instruction dated 28.10.2022 was

issued by the CBIC consequent to the directions of the Hon'ble Bombay High

Court in the case of Sodexo India Services Pvt. Ltd. Vs. UOI and Ors. in Writ

Petition No. 6220 of 2022, which is reproduced below :

g Therefore, it does appear that the confusion seems to be due to there being
no proper legal provision to accept payment of pre-deposit under Section 35F
of the Central Excise Act, 1944 through DRC-03. Some appellants are filing
appeals after making pre-deposit payments throµgh DRC-30/GSTR-3B. In our
view, this has very wide ramifications and certainly requires the CBI & C to
step in and issue suitable clarifications/guidelines/ answers to the FAQs. We
would expect CBI & C to take immediate action since the issue has been
escalated by Mr. Lal over eight months ago."

8. In terms of CBIC's Instruction dated 28.10.2022, I find that the payment

made vide DRC-03 cannot be considered as valid payment ofpredeposit. This

authority is bound by the provisions of the Act and has no powers or

jurisdiction to interpret the mandate of Section 35F in any other manner. As

such, I hold that for entertaining the appeal, the appellant is required to

· the amounts in terms of Section 35F, which was not done. I, therefore,

0

0
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dismiss the appeal filed by the appellant for non-compliance of the provisions

of Section 35F of the Central Excise Act, 1944.

9. In view of the above; the appeal filed by the appellant is dismissed for

non-compliance of the provisions of Section- 35F of the Central Excise Act,

1944.

fl«aaaf ta af ft +£cf an fqzlu 3Tl#a ala fansrar?ht
10. The appeal filed by the appellant stand disposed of in above terms.

0

0

Attes~ed:

w'(N.Suryanarayanan. Iyer)
Assistant Commissioner (In situ),
CGST Appeals, Ahmedabad.

BY RPAD I SPEED POST

To

M/s. Karnavati Procon Limited,
55, Victoriya Industrial Park,
GIDC, Kathwada,
Ahmedabad - 382 430

The Assistant Commissioner,
Division- V, CGST,
Commissionerate : Ahmedabad South.

·v"- .------.---a» o%-..9 >
(a@eh Kumar )

Commissioner (Appeals)
Date: 29.03.2023

Appellant

Respondent

Copy to:
1. The Chief Commissioner, Central" GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner HQ System), CGT, Ahmedabad South.

(for uploading the OIA)
4-Guard Fle.
5. P.A. File.
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